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Intellectual Property Law in the Realm of Biology: Striking the Right 
Balance 687 

O 3 NOV. 201~ 

The last two decades have seen unprecedented progress in the fields of genetics, stem cell biology and 
biotechnology. This article addresses three areas ofrecen! contention and change- gene patents, patents 
involving human embryos and patents relating to "essentially biological processes"- and discusses the 
reasoning behind, and difficulties with, the curren! state of European and US law in this realm. 

Intellectual Property in the United Kingdom and Europe 693 
This article, which was originally given as the Burrell Lecture for the Competition Law Association on 
April 1, 2014, considers the tensions that exist between the United Kingdom and the rest of Euro pe on 
IP issues, and between IP issues and competition law. 

Latest EU Developments in Standards, Patents and FRAND licensing 700 
On April 19, 2014, the European Commission published two decisions conceming standard essential 
patent (SEP) enforcement in Motorola Mobility and Samsung. This article will consider the impact of 
those recen! decisions and the role of the courts in resolving SEP disputes. 

Academic Performers' Rights asan Impediment to the Progress ofScience: Is 
the lmplied Licence a Solution? 707 
The article discusses the implication of licences for performers ' rights in the context of education. It 
comrnences the debate by introducing a recen! US case, Garcia v Google, where the judge implied a 
licence for the performer's rights. Next, it reviews UK cases and addresses the extent to which a licence 
for performers' rights can be implied to promote education in the United Kingdom. Then, it advocates 
that UK law adopt the Australian approach and carve out an exception to performers ' rights. 

The Court of Justice Copyright Case Law: Quo Vadis? 716 
The CJEU's copyright case law has hadan impact not only on UK copyright law but also on the copyright 
laws ofmany Member S tates. This article analyses the criticisms in the literature ofthe court 's copyright 
case law. It shows that not all criticisms are justified, and that, while it is hard to predict the court's 
future case law, it is no more difficult than with that of any supreme court, and sorne trends ha ve started 
to emerge. Further analysis ofthe court's copyright case law to decipher these trends is useful. In addition, 
the onus is on the court to use its interpretation methods more consistently. 

Review of the Key Aspects of the Third Amendment of the Trademark Law 
of the PRC 724 
The new Trademark Law ofChina, after 10 years ofwork, was adopted on August 30,2013 and brought 
into effect on M ay 1, 2014. This article provides comments on the legal progress achieved by the 
amendments. 

Is Winter Coming? The Competition Chill Continues in Italian Antitrust 
Authority v Pfizer (Xalatan) 729 
On January 14, 2014, the Italian Consiglio di Stato (the highest administrative court) controversially 
reinstated a decision of the Italian antitrust authority finding that Pfizer abused a dominan! position by 
obtaining a supplementary protection certificate in Italy on a valid divisional patent forlatanoprost 
(Pfizer's Xalatan brand). That decision raises importan! and difficult questions on the enforcement 
practices of certain antitrust authorities in Europe, and should be considered by patent holders both 
within and outside the pharmaceutical field when planning patent strategy in Europe. 
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"Have a Break ... Have a CJEU Kit Kat Reference": Clarification Sought in 
what Circumstances the Shape of a Product can be Registered as a Trade 
Mark-Société des Produits Nestlé SA v Cadbury UK Ltd 733 
Amold J, in the High Court ofEngland and Wales, referred three questions to the Court of Justice of 
the European Union regarding the registration of a !bree-dimensional chocolate product as a trade mark. 
Clarification was sought on issues concerning the assessment of acquired distinctive character, and the 
absolute grounds ofrefusal applying to shapes which result from the nature ofthe goods, or which ha ve 
a technical effect. The judgment also clarifies the correct approach to take to inherent distinctive character, 
and analyses UK and European case law on shape trade marks. 

Auteurswhat? Dutch Copyright Law not Tolerated by the CJEU: ACI Adam 
BV v Stichting de Thuiskopie and Stichting Onderhandelingen Thuiskopie 
vergoeding (C-435/12) 738 
On April 1 O, 2014, the Court of Justice of the European Un ion held that the priva te copying exception 
found in art.5(2) ofDirective 2001 /29 is only applicable to copies made from lawful sources. The decision 
primarily concemed the scope ofart.5(2)(b) and the effect ofthe "three-step test" found in art.5(5) on 
that scope. The decision has hada harmonising effect on Member S tate law, by narrowly interpreting 
the priva te copy exception in art.5(2)(b ). 

ltaly and the Choice ofthe Venue in Online Infringment Cases: Pewag Austria 
GmbH and Pewag Italia Sr/ v Walmec SpA and Weissenfels Traction Sr/ in 
liquidazione 743 
This judgment of the Court of Turin has changed the well-established case law on the choice of ven u e 
for online infringement cases. In Italy the IP specialised divisions of courts (called Tribunali delle 
imprese) were unanimous in recognising that the plaintiff could su e the defendant in any Italian court 
since the online infringement (advertising and offering the products for sale) is committed (is visible) 
anywhere in Italy.That was the opinion the parties could have relied on until now. The Court ofTurin 
has reversed this opinion and raised doubts about its con·ectness in the light of general principies of 
ltalian law 
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