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Justice Delayed: In 2015, Karen Millen's 2007 Design Infringement Case Comes 
toan End 617 
Karcn Mili en 's action against Dunncs Sto res seemed likc a simple case of infringemcnt of an unrcgistercd 
Community design right. Dunncs Stores copied Karcn Millen's clothing and sold itas its own. This 
articlc examines what can be leamt from thc series of decisions in thc lrish High Court and Suprcme 
Court, and the Court of Justice ofthe EU (CJEU). 

Website-blocking lnjunctions: The Question of Legislative Basis 623 
O ver thc last four years thc High Court ofEngland and Wales has granted a series of injunctions requiring 
thc fivc main UK interne! scrvice providcrs (lSPs) to implcmcnt technical measures to block, or at lcast 
impedc, access by their subscribers to websites which infringe, and enable users to infringe, intcllectual 
property rights. This articlc considcrs thc adcquacy of the lcgislative basis for thcse ordcrs. 

"Torque off Clarkson": With the Top Gear Team AH Geared Up to Go, an 
Examination ofWhat Rights Exist lo Formats For Television Shows- Part 2: 
Protection of TV Formats Otherwise than under the Law of Copyright 631 
Part l ofthis article, published in the previous issue of E.l.P.R., analysed the ambit ofprotection afforded 
to TV formats under copyright law. Part 2 ofthis articlc now examines what legal protection fonnats 
might enjoy undcr the law of tort. 

Chaos and Creation in the Backyard: An Appreciation of IP and 
Competition 635 
lntellectual property rights, although thcy can be viewed in fonn as property rights (i.e. rights excrcisablc 
erga omnes that grant thc right holder all rcvcnucs derived from the assct), are not actually property 
rights as such, and thereforc cannot be considered an intangible propcrty whereby we may indiscriminately 
apply the prívate rules conceming acquisition, transfcr or protcction ofprivate propcrty to institutions 
such as patcnts or copyright. Thc cconomic reasons for supporting this ditfcrent treatment are very 
importan!: intellectual property rights reduce static efficiency by raising thc price that consumers pay 
for the product containing the innovation, and reduce dynamic efficiency by hampering innovation or 
derivatives bascd on previous invcntions or crcations. A system of rewards to inventors or crcators 
would be more efficient in tenns of competition, although calculation of the deserved reward is 
problcmatic. 

Proposal for Simplifying and Streamlining the Payment of Renewal Fees in 
the European Patent Convention 644 
A proposal is formulated and discusscd to streamline and simplify the requirements for thc payment of 
renewal fees in order to make the European patent system more transparent and uscr-friendly. By 
introducing a well-defincd period oftime between the "due date" ofa renewal fee and the date on which 
the fce can val id! y be paid, a straighttorward and elcgant solution is provided. 

lnnovation Shapes and lntellectual Property in Africa 653 
lnnovation occupics a considerable place and plays an importan! role in cnhancing progrcss. lntcllectual 
property may serve asan innovation incentive andan innovation indicator as wcll. Countries in A frica 
ha ve different lcvcls of development or economic strength, and so the innovation capacity varíes from 
one country to another and from onc domain to anothcr. In general tenns, despite thc low numbcr of 
applications or granted patcnts, in the arcas oftrade marks and industrial dcsigns, figures are acccptable 
but stilllow comparcd with thc potential. In A frica, as dcmonstrated through succcss stories on innovation, 
that innovation may occur in high-incomc economies, in upper-middlc-incomc economies, 
lower-middle-income economies, and low-income economies. Branding innovations should be a good 
strategic too! to be used by African countries mainly in the arcas where they ha ve competitive advantagcs. 



Comments 
DAVID BROPHY The Supreme Court Decision in Starbucks (HK) v British Sky Broadcasting: Is 

that Crazy Horse Still Running? 661 
In its first passing-off dccision , the UK Supreme Court has cxam ined the position of a c laimant whose 
use of a trade mark onl y oeeurs abroad. The court has confinned the traditional view that passing-off 
requires goodwi ll (not mere reputation) in the jurisdiction, and thisrequircs customers in the jurisdiction 
who make bookings with or purchasc from an cntity in thc jurisdiction 

JOEL SMITH AND HEATH ER NEWTON A Pause in Priva te Copying: Judicial Review Holds the UK Priva te Copying 
Exception to be Unlawful because there was no Evidence to Support the 
Decision not to Provide Compensation to Right Holders 667 

PABLO HERNÁNDEZ 

Thc Personal Copies for Privatc Use exception to copyright infringcment carne into force in Octobcr 
2014 to pcnnit copying of lawfu lly acqu ircd copyright works by individuals for thcir privatc use. Thc 
lcgis lation was cha ll cngcd by way ofjudicial revicw on thc basis that it failed to providc " fair 
compensation" for copyright owners for the pcrmittcd copying by way of a lcvy on blank media or 
equipment used for rccording as required by thc Copyright Dircctive. In British Academy ojSongwriters, 
Composers and Authors, Musicians' Union and UK Music 2009 Ltd v Secretary ofState ojBusiness, 
Innova/ion ami Skills, whilc thc court upheld that thc lcgis lation as drafted was within thc discrction 
provided undcr thc Copyright Directive, ultimatcly it was unlawful as there was insufficicnt cvidcnce 
to support thc conclusion that thc priva te copying pcnnittcd wou ld cause zero or de minimis harm to 
the copyright owncrs, such that no compcnsation was nccded. Thc legislation was quashcd by thc judgc 
with agrcemcnt from thc parties with prospcctivc cffcct. Thc judgc lcft opcn the issue of whcthcr thi s 
was also retrospcctivc. No rcference has bccn madc to thc CJEU, a lthough lcavc to app ly for such a 
reference has bccn grantcd. 

Comments on a Unique Case in which the Spanish Antitrust Authorities have 
Applied European doctrine on Collecting Societies: Concert Fees (SGAE v 
APM) 670 
In the single Europcan markct, thc price can vary for thc samc music licensing serviccs. lt a ll dcpcnds 
on thc tariffs chargcd by thc various collecting soc icties opcrating as single liccnsing sourccs in cach 
local territory. Attcmpts to challenge this situation havc come up against the robust protcction grantcd 
by thc Court of Justicc ofthc EU to the network ofrcciprocity agrecmcnts crcatcd by col lccting socictics 
to preven! duplicatc costs. Thc Spanish competition authority noncthelcss considersthat a socicty is 
abusing its dominan! position whcn it applies a notably highcr tariffthan the Europcan socicty whosc 
rcpcrtoirc is prcdominantly uscd and licenscd. Is this an acccpted nuance of thc o id Tournier test that 
is here to stay, or is it mcrcly an unexplaincd, cphcmcral uphcaval in this sector? 

JYH-AN LEE AND THOMAS MEHAFFY Prior Rights in the Chinese Trademark Law 673 

SOPHIE RICH AND GRACE PEAD 

Book Reviews 

China's ncw Tradcmark Law carne into cffcct in May of20 14. Onc ofthe most importan! rcvi s ions to 
the Tradcmark Law is the addition of a specific mcchanism whcreby prior right holders may challcngc 
the registration oftradc marks. This articlc pro vides an analysis ofprior rights undcr the ncw tradc mark 
law. Spccifically, it addrcsscs the concept ofprior rights, thc scope ofprotcction afforded to prior right 
holdcrs, and the proccss of asserting prior rights undcr thc ncw Trademark Law. 

A Golden Ticket for Licensees? Patentee Ordered to Disclose Existing Licences 
before Infringement Proceedings Begin: Big Bus Co Ltd v Ticketogo Ltd 678 
In an " unprcccdcntcd" app li cation, thc Patents Court has ordcrcd pre-action disclosurc of a patcntcc's 
existing liccncc agrccmcnts, so that the allcgcd infringcr can quantify its potcntial damages liabi lity 
under thc patcntcc 's intimated infringemcnt claim. This is the first time in thc UK that a party accused 
of patent infringemcnt has obtaincd an arder granting acccss to the patcntee's documents going to 
quantum befare infringcmcnt procccdings havc bcgun. 
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