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The European Commission's Public Consultation on the Role ofPublishers in 
the Copyright Value Chain: A Response by the European Copyright 
Society 591 
Thc European Commission consultcd between 23 March and 15 June 2016 on the role ofpublishers in 
the copyright value chain. This response by the European Copyright Socicty (1) ana1yses why an 
intcrvcntion creating a new neighbouring right for publishers is bcing considcrcd in the wake ofrecen! 
decisions by the CJ EU in Reprobe! (20 15), and the German BG H (20 16) in Verlegeranteil ; (2) examines 
the rationale for neighbouring rights; (3) adviscs against double laycring ofrights; (4) assesses thc 
implications o fa neighbouring right for publishers for "opcn acccss" policics; and (5) idcntilics regulatory 
design tlaws in the introduction of an ancillary right for press publishers in Germany (20 13) and Spain 
(20 14). In conclusion, it is argued that valuc gcncration in itsclfis nota good case for intellectual property 
protection, and that the onus ofproofneeds to lie with the proponents o fa ncw right. They necd to show 
what thc costs are, who will carry them, and that the costs are necessary and proportionate; and to provide 
veritiable evidcncc. 

What Now for the Unified Patents Court Following the Brexit 
Referendum? 595 
The Unilied Patents Court is to be a new patents court for European patents and for new "unitary" 
European patcnts, cstablishcd by agrecment among 25 EU Member S tates including the UK. The Camcron 
Govemment was at the fore in pressing for the unitary patent and thc new court. lt was agreed by 
negotiation that a section ofthe Central Division ofthe new court would be in London. This is explicit 
in the Unilied Patents Court Agrcement. Now that the UK electorate ha ve voted to lea ve the EU, a hiatus 
is crcated. The court cannot open for business without ratilication by the UK, and the other participating 
states cannot bypass the UK while the UK remains a member ofthe EU. A buming question among IP 
practitioners in Europe is whether it might yet be politically possible for a new UK Government to 
proceed with the projcct and yet leave thc EU. Surprisingly, this may not be such a major dichotomy. 

The Narrowing Transatlantic Divide: Geographicallndications in Canada's 
Trade Agreements 598 
This article evaluates the transatlantic differenccs ovcr gcographical indications (Gis). On the onc hand, 
the EU pursues widesprcad protcction of Gis as a kcy fcaturc of its intemational and bilateral trade 
sn·atcgy. On the othcr hand, the US and Canada resist the EU's approach, opting for the status quo that 
views Gis as a part ofthe conventional trade mark law in thcirdomcstic law. This articlc argues that 
recent trade agreements have achievcd a success that eluded parties holding diflcrcnees along the 
transatlantic divide in intemational negotiations. 

The Exhaustion of Trade Marks in the PRC compared with the US and EU 
Experience: A Dilemma that still Needs an Answer 61 O 
The present article focuses on the exhaustion of trade mark rights under Chinese law. lt analyses the 
relevan! law and case law, comparing and contrasting them with the European and US legislations. lt 
concludes that thc law of the PRC does not regula te clearly the parallel imports of trade marked goods, 
and argues that this gap must be tilled by the law-makcr as soon as possible. 

The Development ofthe Copyright Exception in Thailand: Where has it Come 
from, Where is it now under the Thai Copyright Amendment Act 2015, and 
Where is it Heading? 620 
This articlc considers thc past, prcsent, and future development of copyright exceptions in Thailand. lt 
indica tes that severa! new cxeeptions wcre insertcd into the Thai Copyright Act 1994 by two Copyright 
Amendment Aets in 2015, while WIPO Copyright Trcaty and copyright provisions in the prospective 
FTAs with the EU and the US might pay an importan! role in future devclopment. 
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ISP Liability for Blocking Access to Third-Party lnfringing Content 633 
In two judgmcnts of26 November 20 15, the German Federal Supreme Court (BGH) rulcd on the 
conditions associatcd with the ob ligation of intemet serv ice providers (ISPs) to block acccss to websites 
providing links to content that is predominantly illcgal. The judgments pave thc way fo r wcbsitc blocking 
in Gcrmany. 

Revocation of Cubist Patents for Obviousness: Strictly the Same 
lnvention? 638 
Mr Justice Henry Carr, in the UK Patents Court, hcld that three European (UK) patents owned by thc 
US biopharmaceutical company Cubist were invalid on grounds of obviousncss. An array of lcgal issucs 
arosc, including thc law ofpriority and the strictness ofthe legal test. In thc lattcr respect, Carr J examined 
the '"same invention" test undcr art.87( 1) EPC and its growing prominence as a factor in the English 
law. In thi s case, the undcrlying facts providcd an intcrcsting compara ti ve as the first priority clocumcnt 
failccl thc test, whcreas thc sccond passed it. This commcnt consiclcrs thc judgmcnt and its implications. 

FRANK MIURA mauls FRANK MUELLER in Stunning Japan Trade Mark 
Melée 644 
In a surpri sing dccision, the owncr o fa famous Europcan luxury watch brand was handcd an uncxpected 
stunning traclc mark dcfcat by the lntcllcctual Propcrty High Court of Japan, which hcld that a junior 
tradc mark rcgistration FRANK MIURA was not confusingly similar with rhe iconic luxury watch brand 
FRANK MUELLE R. Thc article will examine thc Japanesc courts' handling of such parody marks and 
also rcvicw thc eomparative law pos ilion of such parody marks in thc EU and thc US. 
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