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What Protection for Trade Secrets in the European Union? A Comment on 
the Directive Proposal 255 
In Novcmber 2013, the Europcan Commission publishcd a Pro posa] for a Dircctivc on thc protcction 
ofundiscloscd know-how and business information (tradc secrets), which, aftcr first being amcnded by 
the EU Council in 2014, has now cntercd the lcgislative phase. Since its publication, journalists, 
whistlc-blowers and trade unions have criticiscd this document for placing an exccssivc burdcn on 
frcedom of cxpression, the right to information and employccs' mobility. In fact, a harmonised protection 
oftrade secrets in the EU needs to be bascd on a set ofprinciplcs in order to ensure its public acccptance. 
In particular, its scope necds to be sufficiently delimitcd in order to rema in a tool rcstrictcd solcly to 
business Ji fe, and the protection granted must provide clear safeguards for the respect of fundamental 
rights. 

Heightening Tension between the Exhaustion Doctrine and Field-of-use 
Licensing in Information Technology Tests the Limits of each Doctrine (Part 
1) 262 
The ingenuity ofpatent lawycrs tests thc limits oftwo important doctrines governing the distribution of 
patentcd goods. A recent decision of the Federal Circuit involves a complex licensing scheme with an 
un usual pattern that gives the schemc characteristics arguably bringing it into conflict with the exhaustion 
doctrine, on thc one hand, but safely within the doctrine permitting Jicensing oflimitcd fields ofuse, on 
thc othcr hand. The author suggests that the Federal Circuit's rcasoning in revcrsing a lowcr court's 
grant ofsurnmary judgmcnt is not faithful to Supreme Court preceden!, because it imposes an erroneous 
standing requircmcnt on invoking the cxhaustion doctrine and uses an unduly narrow standard to 
determine whethcr what is sold and what infringes thc patentare sufficicntly alike to trigger thc cxhaustion 
doctrine. Part 1 of this two-part article traces the dcvelopment of the US exhaustion doctrine to thc 
present. Part 2 will addrcss thc Federal Circuit's controversia] judgment in this case, which may grcatly 
limit the application ofthe exhaustion doctrine by providing a way to circumvent it; and then discusses 
a new legal analysis to supplement the cxhaustion doctrine, bascd on cquitable estoppcl. 

Damages lnquiries and Accounts of Profits in the IPEC 273 
In recent years, inquines asto damagcs and accounts of profits ha ve beco me more and more cornmon, 
espccially in the Intcllectual Property Enterprise Court. This article addresses thc general principies that 
will be applicd in dctermining the quantum of an intellcctual property claim pursuant toan inquiry or 
an account, as they have been intcrprcted and applied in recen! IPEC decisions. The articlc considers 
lost profits, convoycd goods, "user principie" damages, damagcs pursuant to the Enforcement Dircctive, 
and profits and deductible costs. 

The Smartphone Wars: Patents and Copyright as Swords and Shields 280 
Thc smartphone and tablet wars in thc US and other jurisdictions are a harbingcr of complex litigation 
ahcad as courts wrcstle with the task of tcasing out of complex technological dctail the ownership of 
intellectual property rights and deterrnining how far sccond comers may lawfully go in rcplicating 
functional features. This article considers the rccentjudicial revisiting of copyright and patent protection 
in the Oracle America v Google litigation for software to bring smartphoncs and tablets within pre-existing 
rules or altcrnatively adjust thosc rules to fit market realities. 

Geographicallndications in Africa: Opportunities, Experiences and 
Challenges 290 
This article examines the opportunities and reasons for protecting, managing and promoting gcographical 
origins, and the concrete expcriences in protccting and using geographical indications in A frica, taking 
examples from sclccted African countrics as well as highlighting thc challengcs that Africans ha ve and 
will face in using such a tool. lt discusses the findings ofbenchmarking studies cornmissioned by thc 
World Intcllectual Propcrty Organization ofagricultural products sourced from Burundi, Gambia, 
Uganda, Sudan and Tanzania, and revicws experiences in protccting and using origin indications in 
A frica and the challengcs in protecting, managing and promoting geographical indications on the 
continent. 
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Chocolate Wars: The Kit Kat Awakens-Acquired Distinctiveness not Put to 
Bed by the Courts 307 
Having made it to the Court of Justicc ofthe EU on a referra1 from Mr Justicc Arnold, the famous 
four-fingered choco1ate-coated wafer bar, Kit Kat, returned to Mr Justice Arno1d in the High Court. The 
High Court, in app1ying the (not entire1y satisfactory) reasoning ofthe CJEU, rcjccled Nestlé's app1ication 
lo register the three-dimensiona1 shapc ofthe Kit Kat. This comment 1ooks al lhc CJEU and High Court 
dccisions and considers their import on the registrabi1ity or otherwise of3D shapcs as trade marks. 

Databases and Screen Scraping: Lawful User's Rights and Contractual 
Restrictions do not Fly Together 312 
On 15 January 12015 the Court of Justicc ofthe EU gave its ruling in the caseRyanair Ltdv PR Aviation 
B V. The court had to decide whether the rights of a lawful user of a data base, according to Directive 
96/9 on thc legal protection of databascs, are a1so app1icablc in a case where a data base is not prolccted 
by thc Directivc. 1n thc view ofthe court, thc Directive must be interpreted as mcaning that it is nol 
applicable to a databasc which is not protected cithcr by copyright or by the sui gcneris right undcr that 
Dircctivc, so that arts 6( 1 ), 8 and 15 ofthat Directive do not prcc1ude the author of such a data base from 
laying down contractual limitations on its use by third partics. 

Getting US Trade Secret Evidence into Chinese Courts 315 
This comment looks at tactics that may be used in ordcr to ha ve evidcncc heard in Chinese courts in 
parallel US/China misappropriation of trade sccrct procccdings. 
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